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Defendants respectfully oppose Plaintiffs motion (“Motion”) to reconsider the Court’s
decision granting in part Defendants' Rule 19 Motion to dismiss for failure to join the Cherokee
Nation asarequired party. See Opinion and Order, Dkt. No. 2362 (July 22, 2009) (“ Order”).
Plaintiffs Motion is premised on the unspoken conclusion that the Cherokee Nation lacks
sovereign rightsin the natural resources of the Illinois River Watershed (“IRW”) that are
exclusive of the State’ s control. The State asserts that pursuant to CERCLA it can—without the
prior consent or participation of the Cherokee Nation—make decisions about what actions
should be taken to investigate and remediate alleged pollution of Cherokee resources, sue to
enforce those decisions, and recover costs and “damages’ for natural resources in which the
Cherokee Nation has an interest. Plaintiffs base this assertion on two arguments: (1) that the
State of Oklahomais sovereign within its physical boundaries, and therefore has the automatic
right to investigate pollution within the State and recover its costs under CERCLA; and (2) that it
isautomatically a“co-trustee” of the natural resources that Congress granted to the Cherokee,
regardless of whether the Cherokee have consented to relinquish a portion of their exclusive right
to control those natural resources.

Plaintiffs Motion iswrong and should be denied.* First, CERCLA does not strip the

! Paintiffs quixotic effort to resuscitate their CERCLA claims, even if successful, would be
short-lived as Counts 1 and 2 should in any event be dismissed for the reasons set out in
Defendants’ summary judgment motion on CERCLA. See Dkt. No. 1872. Most notably,
Maintiffs cannot demonstrate that this case implicates CERCLA at all. Plaintiffsoriginally
alleged injuries flowing from numerous substances including inter alia arsenic, copper, and zinc.
See Second Amended Complaint, Dkt. No. 1215 at 1157-61. However, Plaintiffs now
acknowledge that their CERCLA claims are limited to the alleged effects of orthophosphates, see
Dkt. No. 2118, at 3-4 (May 29, 2009), which simply are not covered by CERCLA, see Dkt. No.
1872 at 8-12; Dkt No. 1925 at 1-5. Plaintiffs base their claim that CERCLA covers al
phosphorous compounds on Judge Eagan’ s decision in the City of Tulsa case. But in the wake of
that decision and the Complaint in this case, EPA considered the issue and promulgated a
guidance memorandum specifically rejecting that conclusion. See Dkt. No. 1872 Ex. 23 at 2
(“Elemental phosphorus and specific phosphorus and nitrogen compounds are listed hazardous
substances [under CERCLA]. Elemental nitrogen, and phosphorus and nitrogen compounds

1
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Cherokee Nation of its exclusive jurisdiction to govern and control its own resources. Rather,
CERCLA recognizes the preexisting sovereign rights of the federal government, Indian Tribes,
and the States within their respective jurisdictions. No authority holds that CERCLA stripped
tribal rights and made States trustees over Indian resources. While CERCLA certainly
authorizes States to investigate and remediate public and private properties within the State’s
jurisdiction, nothing in CERCLA made Oklahoma sovereign over the Cherokee Nation.

Second, while arguing the merits of their interpretation of CERCLA, Plaintiffs largely
ignore the relevant question under Rule 19: whether crediting Plaintiffs’ claim to be a*“co-
trustee” over the entire Oklahoma IRW would impair the Cherokee Nation’ s claimed rights and
interestsin the IRW. Asthis Court explained, the Rule 19 decision turns not on whether the
Cherokee Nation actually possesses an exclusive sovereign interest, but whether it claims such
aninterest. See Order at 8. Asthe State has now conceded, the Cherokee Nation assertsaclaim
over the natural resources of the IRW. See Dkt. No. 2108-2, at 1. The Cherokee Nation’s claim
is not that of amere landowner, but rather that Congress promised it perpetual, exclusive, and
sovereign control over the natural resources of the IRW, free from state control or interference.
See, e.g., Treaty with the Western Cherokee, May 6, 1828, preamble, 7 Stat. 311 (promising the
Cherokee “a permanent home ... which shall, under the most solemn guarantee of the United
States, be, and remain, theirs forever” free of the “jurisdiction of a Territory or State”). In direct

contravention of Congress promises to the Cherokee, Plaintiffs seek aruling that CERCLA

other than those listed are not hazardous substances.”). Plaintiffs take Defendants to task for
meeting with EPA to point out the error in Plaintiffs CERCLA claims, see Dkt. No. 1913, at 14-
15, but that merely confirms that EPA’ s guidance was intended to specifically address Plaintiffs
allegationsin this case. Similarly, Plaintiffs cannot show that the entire million-acre IRW isa
single “facility” for purposes of CERCLA. See Dkt. No. 1872 at 19-25; New Jersey Turnpike
Auth. v. PPG Indus,, Inc., 197 F.3d 96, 105 (3d Cir. 1999). Because Plaintiffs cannot
demonstrate the release of any CERCLA-covered hazardous substance or a CERCLA facility,
Paintiffs CERCLA claimsin Counts 1 and 2 must be dismissed on their merits.
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grants the State jurisdiction to independently investigate and remediate alleged pollution of
Indian resources, and sue to obtain cost recovery and natural resource damages (“NRDs’) for
alleged harm to tribal resources, regardless of the Cherokee Nation’ s involvement or consent.
Such aruling would necessarily denigrate the exclusive sovereign prerogatives claimed by the
Cherokee Nation and would expose Defendants to arisk of double recovery. Thus, under Rule
19 it would be improper to proceed with Plaintiffs CERCLA claimsin the absence of the
Cherokee Nation.

For these reasons, the Court correctly dismissed Plaintiffs CERCLA claims, and the
Motion to reconsider should be denied.

ARGUMENT

Defendants' Rule 19 Motion, Dkt. Nos. 1788 & 1790 (Oct. 31, 2008), asked the Court to

dismiss certain of Plaintiffs claimsfor failure to join the Cherokee Nation? as a required party to

thislitigation, or in the aternative for lack of standing. Id. at 1-24. The Court granted the Rule

? Defendants’ Rule 19 Motion refers to the modern Cherokee Nation as the trustee of the natural
resources that Congress gave by treaty to the Cherokee Indian Tribe. Since the Rule 19 Motion
was filed, the Bureau of Indian Affairs of the Department of the Interior issued two opinions
raising the question whether those resources are actually held by two Cherokee governments (the
Cherokee Nation and the United Keetoowah Band of Cherokee Indians) as mutual successors-in-
interest that inherited the treaty rights promised to the Cherokee. See United Keetoowah Band of
Cherokee Indian v. Director, Eastern Oklahoma Region, Bureau of Indian Affairs, Decision
(June 24, 2009); United Keetoowah Band of Cherokee Indian v. Director, Eastern Oklahoma
Region, Bureau of Indian Affairs, Decision and Briefing Schedule (July 30, 2009) (attached as
Ex. A). The Bureau' s decisions support Defendants' Rule 19 analysis as they affirm that the
rights Congress granted the Cherokee are still held in trust by a sovereign Indian Tribe. Seeid.
Although the Bureau' s decisions leave for later adjudication which of these two Tribes inherited
which of the Cherokee’s specific natural resources, that issue is not before this Court. Seeid.
(setting a briefing schedule on which of these Tribes is the appropriate successor-in-interest).
Because the Court dismissed Plaintiffs' claims rather than allocating the interests of the State and
the Cherokee within the IRW, the Court need not adjudicate which modern Tribe is the trustee of
which natural resourcesin this case, and which natural resources belong to the State. Because
the parties have referred to the Cherokee’ s sovereign interests as the “ Cherokee Nation,” this
brief will continue that nomenclature.
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19 Motion in part, dismissing Counts 1, 2, and 10 in their entirety, and dismissing Plaintiffs
claims for monetary damages under Counts 4, 5 and 6. See Order at 15, 16, 21. Plaintiffs now
seek reversal of the Court’s Order solely with respect to Plaintiffs CERCLA natural resource
damages clam (Count 2) and CERCLA response costs claim (Count 1). See Mot. at 1. Because
reversal of either ruling would undermine the Cherokee Nation’s asserted interestsin the IRW in
the absence of the Cherokee, and would potentially expose Defendantsto arisk of double
recovery, Plaintiffs Motion should be denied.

I. Plaintiffs Routine Motionsfor Reconsideration are Contrary to the Federal Rulesand
Waste the Resour ces of the Parties and the Court

It has been Plaintiffs pattern and practice to seek reconsideration of every decision
rendered by this Court that they perceive to be adverse to their interestsin thislitigation, no
matter how well founded a particular decision may be. See, e.g., Plaintiffs Motion to
Reconsider the Court’s February 26, 2007 Opinion and Order, Dkt. No. 1074 (Mar. 8, 2007);
Plaintiffs Motion for Reconsideration of Order Compelling Discovery, Dkt. No. 1153 (May 29,
2007); Plaintiffs Motion to Reconsider Amended Scheduling Order, Dkt. No. 1386 (Dec. 3,
2007); Plaintiffs Motion to Reconsider the Court’s Opinion and Order, Dkt. No. 1463 (Jan. 16,
2008); Dkt. No. 1486 (Jan. 28, 2008); Plaintiffs Motion for Reconsideration of the Court’s July
24, 2009 Opinion and Order (Dkt. #2362), Dkt. No. 2392 (Aug. 3, 2009); Dkt. No. 2443 (Aug. 7,
2009). These motions are improper under the Federal Rules as they waste the resources of the
parties and the Court revisiting issues that have already been decided. Judicial decisions “are not
intended as mere first drafts, subject to revision and reconsideration at alitigant’s pleasure.”
Quake AlloyCasting Co. v. Gulfco Indus,, Inc., 123 F.R.D. 282, 288 (N.D. Ill. 1988). “Courts
uniformly agree that a Rule 59(€) motion to reconsider is designed to permit relief in

extraordinary circumstances and not to offer a second bite at the proverbia apple.” Maul v.
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Logan County Bd. of County Comm’r, 2006 U.S. Dist. LEXIS 86934, *2 (W.D. Okla. Nov. 29,
2006); see Lumpkin v. United Recovery Sys., L.P., 2009 U.S. Dist. LEXIS 60752, *4-5 (N.D.
Okla. July 16, 2009) (Frizzell, J.) (same). Accordingly, reconsideration isonly justified in the
event of “(1) an intervening change in the controlling law, (2) new evidence previously
unavailable, and (3) the need to correct clear error or prevent manifest injustice.” Servants of the
Paraclete v. Does, 204 F.3d 1005, 1012 (10th Cir. 2000). Id. Under this standard, “[p]arties
effortsto revisit issues already addressed or advance arguments that could have been raised in
prior briefing will not be considered.” Lumpkin, 2009 U.S. Dist. LEX1S 60752 at *5 (interna
guotations omitted); see also Maul, 2006 U.S. Dist. LEXIS 86934 at * 3.

Plaintiffs Motion does not comply with these standards. Plaintiffs do not raise an
intervening change in the controlling law or previously unavailable evidence. Rather, Plaintiffs
press arguments that could have been—and were—discussed in the briefs and at oral argument.
Plaintiffs provide no justification for the Court to revisit their assertion that the State's CERCLA
claims are not impacted by the Cherokee Nation’s competing interests. For this reason,
reconsideration should be denied.

II. The Court Properly Dismissed Plaintiffs CERCLA Claims

Plaintiffs repeatedly accuse the Court of having “misapprehended the law” in dismissing
their CERCLA claims. See Mot. at 8, 17. With regard to Count 1, Plaintiffs argue that the Court
erred in not recognizing that the Cherokee Nation isirrelevant to Plaintiffs effort to recover their
costs even if those costs were incurred investigating natural resources that the Cherokee Nation
clamsasitsown. Id. at 17-18. And with regard to Count 2, Plaintiffs assert that the Court failed
to apprehend that CERCLA authorizes the State of Oklahomato bring a CERCLA NRD claim as

a‘“co-trustee” over al of the natural resourcesin the IRW even in the absence of the Cherokee.
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Id. at 5-7, 9-11.% But far from misapprehending the law, the Court properly concluded that,
under the circumstances presented in this case, allowing Plaintiffs to proceed would undermine
the Cherokee Nation’ s asserted interests in the IRW and potentially expose Defendantsto a
substantial risk of double recovery or multiple and inconsistent obligations. See Order at 15;
Fed. R. Civ. P. 19(a)(1)(B)(i)& (ii).*

A. Proceeding With Either CERCLA Claim Without the Cherokee Will Impede or
Impair the Cherokee Nation’s Asserted Sovereign Interestsin the IRW

Plaintiffs’ principal argument isthat CERCLA authorizes a State to make unilateral
decisions as trustee (or “co-trustee”) over, and to enter upon, investigate, and recover costs
associated with, any natural resources within the State’ s borders—regardless of whether
Congress previously committed those same natural resources to the exclusive jurisdiction of an
Indian Tribe. CERCLA, however, makes no such grants of authority. Rather, CERCLA merely
recognizes the preexisting spheres of jurisdiction in the United States and appoints each Stete,
Indian Tribe, and the federal government to serve as trustee of the natural resources within their
respective preexisting jurisdictions. CERCLA in no manner expands their respective

jurisdictions. Proceeding with Plaintiffs CERCLA claims here in the absence of the Cherokee

% Tellingly, Plaintiffs continue to assert that the State—not the Cherokee Nation—is the
exclusive owner and trustee for the natural resources in the Oklahoma portion of the IRW. See
Dkt. No. 2392 at 3 (“the State continues to maintain that it does own the natural resources at
issue’). However, in light of the Court’s Order, Plaintiffs now contend that “ even assuming that
the Cherokee Nation also has a CERCLA trusteeship interest in the resources at issue (or some
portion thereof),” CERCLA permits the State of Oklahoma to pursue the natural resource
damages claim in Count 2 as a“co-trustee” even in the absence of the Cherokee. Id. at 3-4; id. at
1 (claiming that “ one trustee can sue for the entirety of the damages to the injured natural
resource”); seeid. at 5-15.

* Plaintiffs Motion only contests the Court’s finding that the Cherokee Nation is a“required
party” under Rule 19. The Motion does not address the Court’ s rulings that “joinder of the
Cherokee Nation is not feasible,” Order at 16, and “in equity and good conscience, the State's
claims ... should not proceed among the existing parties,” id. See Dkt. No. 2392 at 5-15. Asa
result, those Rule 19 factors are not addressed herein.
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Nation would require a holding that CERCLA expanded the State' s jurisdiction over Indian
resources, undermining the Cherokee Nation’s claim to exclusive sovereignty. Entering such a
judgment in the absence of the Nation would be contrary to Rule 19.

1. CERCLA Doesnot Authorize Statesto Serve Unilaterally as” Trustees” or “Co-
Trustees’ Over Indian Tribes' Natural Resources

CERCLA recognizes “trustees’ over natural resources within the United States and
provides those trustees with jurisdiction to investigate and remediate NRDs caused by the release
of specified hazardous substances. See 42 U.S.C. 8 9607(f). In describing the various
sovereignsin the United States that may serve as trustees, CERCLA does not purport to transfer
preexisting rights between the federal, state, and tribal governments, but rather appoints each as
the CERCLA “trustee” over the natural resources aready subject to itsjurisdiction. See, e.g., 42
U.S.C. 88 9607(f)(1) (assigning CERCLA trusteeship to federal, state and tribal governments);
9607(f)(2) (stating that the various CERCLA trustees may seek NRDs “for those resources under
thelir trusteeship”). Asone treatise noted, “CERCLA designates federal agencies, states and
Indian tribesto act as trustees for the resources within their jurisdiction. AnIndiantribeisa
designated trustee for the natural resources on lands ‘ belonging to, managed by, controlled by,
appertaining to, or held in trust for the benefit of such tribe, or belonging to a member of such
tribe if such resources are subject to atrust restriction on alienation.”” 2A-15A Environmental
Law Practice Guide § 15A.05 (2009) (quoting 42 U.S.C. § 9607(f)(1)) (emphasis added)).
CERCLA authorizes States to act as trustees for natural resources already subject to State
jurisdiction, specifically those “within the State or belonging to, managed by, controlled by, or
appertaining to such State.” 42 U.S.C. § 9607(f)(1). CERCLA does not confer upon Oklahoma
jurisdiction to invade or diminish a separate sovereign’ s interests by claiming that the State isa

“co-trustee” for natural resources that are exclusively owned and held in trust by that
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sovereign.>®

Plaintiffs’ interpretation of CERCLA conflicts both with the plain meaning of 42 U.S.C.
8 9607(f)(1) and with the federal government’ s interpretation and application of CERCLA.
Federal regulations confirm that CERCLA’ s natural resource damages provisions do not confer
new trustee status or rights. Rather,

CERCLA provides that trustee officials can only recover damages for injuries to

those resources that are related to them through ownership, management, trust, or

control. These relationships are created by other Federal, State, local, and tribal
laws.

59 Fed. Reg. 14262, 14268 (Mar. 25, 1994) (emphasis added).

In this instance, the scope of the Cherokee Nation’s preexisting jurisdiction under “other
Federal, State ... and tribal laws’ is clear. When the Cherokee were forced to leave their homes
in the East, the federal government gave the Cherokee all of the natural resourcesin the IRW and
promised that the Nation would forever own and control those natural resources without
interference from state government. See, e.g., Treaty with the Cherokee, Feb. 14, 1833,
preamble, 7 Stat. 414; Treaty with the Cherokee, Dec. 29, 1835, 7 Stat. 478, art. 2, 5 (Treaty of

New Echota); Treaty with the Cherokee Indians, July 19, 1866, 14 Stat. 799, art. 5, 6, 26. The

> Plaintiffs have previously conceded, as they must, that CERCLA does not permit Oklahoma to
recover NRDs for alleged injury to natural resources held in trust by the sovereign State of
Arkansas, or “cost recovery” for investigating and remediating pollution in Arkansas. See Dkt.
No. 1810 at 3 n.3. To the extent the Cherokee Nation owns or holds in trust natural resourcesin
the IRW, it enjoys a sovereign interest in those resources just as Arkansas enjoys with respect to
natural resources in the Arkansas portion of the IRW. The Cherokee Nation's sovereign interests
are not subordinate to those claimed by Oklahoma. It isjust asimproper for Oklahomato
disregard the exclusive rights and sovereign interests of the Cherokee Nation as it would be for
Oklahomato disregard the rights and interests of Arkansas.

® Tellingly, although Congress expressly waived the federal government’ s sovereign immunity
for CERCLA purposesin 42 U.S.C. § 9620(a), Congress made no such waiver of sovereign
immunity asto any Indian Tribe. Accordingly, the Cherokee Nation’s rights as an independent
sovereign are unaffected by CERCLA’s provisions, and are not subordinated to the State of
Oklahoma



Case 4:05-cv-00329-GKF-PJC  Document 2448 Filed in USDC ND/OK on 08/10/2009 Page 15 of 40

federal government “guarantee[d] to them lasting and undisturbed possession” of these
resources, Felix S. Cohen, Handbook Of Federal Indian Law § 1.03[4][a], p. 46 & n.279 (2005)
(quoting Office of Ind. Aff. Ann. Rep., S. Doc. No. 19-1 at 91 (1825)), and promised the
Cherokee that these natural resources “ shall, under the most solemn guarantee of the United
States, be, and remain, theirs forever” free of the “jurisdiction of a Territory or State”, Treaty
with the Western Cherokee, May 6, 1828, preamble, 7 Stat. 311. See also Choctaw Nation v.
Oklahoma, 397 U.S. 620, 622-28 (1970). Lest there be any ambiguity that Oklahomawould
exercise concurrent authority or “co-trustee” status over these resources, Oklahoma officially
renounced all rights in Indian resources as a condition of statehood. Act of June 16, 1906, 34
Stat. 267 at 267-68; Okla. Const., Art. I, 8 3 (“ The people inhabiting the State do agree and
declare that they forever disclaim al right and title in or to any unappropriated public lands lying
within the boundaries [of Oklahoma], and to all lands lying within said limits owned or held by
any Indian, tribe, or nation . . . .”). The federal government expressly retained exclusive
authority over Indian matters. See Presidential Procl. of Nov. 16, 1907, 35 Stat. 2160. Asa
result, within Oklahoma, “[t]ribes have plenary and exclusive power over their ... territory
subject only to limitations imposed by federal law.” Cohen, supra, § 4.01[1][b].’

Having lost their argument that the Cherokee claim no relevant rights in the IRW,

" Plaintiffs claim rests entirely on the fact that the State has the Cherokee Nation’ s natural
resources surrounded. Mot. at 9. Contrary to Plaintiffs’ claim, the fact that atribal resourceis
wholly surrounded by State property does not render it “within the State or belonging to,
managed by, controlled by, or appertaining to such State” for purposes of 42 U.S.C. § 9607(f)(1).
Thelaw is clear that Indian Tribes are separate, sovereign political entities existing free from
state jurisdiction. See Ricev. Olson, 324 U.S. 786, 789 (1945) (“the policy of leaving Indians
free from state jurisdiction and control is deeply rooted in the Nation’s history”). Moreover, as
noted above, when Oklahoma disclaimed jurisdiction over the Cherokee' s natural resources, it
expressly recognized that these resources are encompassed within the State’ s boundaries and
nevertheless gave up any argument to sovereignty flowing from that fact. See Okla. Const., Art.
I, 8 3 (disclaiming “all right and title” to Indian resources “within the boundaries’ of Oklahoma).
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Plaintiffs now argue that CERCLA somehow granted the States automatic trusteeship over tribal
resources even absent a Tribe's agreement. Mot. at 3-15. Thisclaimis contrary not only to
CERCLA’s plain text and implementing regulations, but also contradicts a century of Supreme
Court caselaw holding that tribal rights may not be diminished unless Congress provides “ clear
evidence that [it] actually considered the conflict between its intended action on the one hand
and Indian treaty rights on the other, and chose to resolve that conflict by abrogating the treaty.”
Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 202-3 (1999) (quoting U.S. v.
Dion, 476 U.S. 734, 739-40 (1986)); see also White Mountain Apache Tribe v. Bracker, 448 U.S.
136 (1980); Fisher v. District Court, 424 U.S. 382, 387-88 (1976); Menominee Tribe of Indians
v. U.S, 391 U.S. 404, 412 (1968); U.S. exrel. Hualpai Indiansv. Santa Fe. Pac. RR., 314 U.S.
339, 346, 353 (1941); NLRB v. Pueblo of San Juan, 276 F.3d 1186, 1995-96 (10th Cir. 2002).
Any ambiguities about a diminishment of Indian rightsisto be resolved in favor of the
Cherokee. See Cohen, supra 8 2.02. CERCLA says nothing about diminishing exclusive tribal
rights by granting States co-trusteeship over Indian resources. Plaintiffs are therefore incorrect
in assuming that CERCLA intended to grant States a co-trusteeship over Indian resources that
the States did not previously possess.

Plaintiffs are correct that CERCLA contemplates some instances in which multiple
trustees will have atrust interest in the same natural resource. Mot. at 6. But, consistent with
CERCLA’ s approach of utilizing established trust relationships, such overlapping trusteeships
follow only where overlapping interests exist independent of CERCLA. For example, it iswell
established that the Federal government holds Indian lands and other natural resourcesin trust

for the benefit of tribal members.® Accordingly, both the federal government and Indian Tribes

8 See, e.g., Cohen, supra, §§ 5.02 n.86, (“ The United States holds title to the fee of Indian
property in trust for the tribes.”); 15.03 (“Most tribal land is held in trust by the federal

10
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have co-existing interests in the very same natural resources.’ But the same is not true of the
States. Infact, the federal courts have repeatedly held that States are completely excluded from
trusteeship over Indian resources.™

Plaintiffs have not demonstrated pre-existing authority to serve as trustee for the natural
resources in the Oklahoma portion of the IRW, and cannot rely upon CERCLA to confer such

authority in derogation of the Cherokee' s sovereign interests. Thus, to the extent that the

government for the beneficial ownership of the tribe”); United States v. Shoshone Tribe, 304
U.S. 111, 115, 117 (1938) (United States holds “legal title” to reservation lands set aside by
treaty; tribe has “beneficial ownership” of land and resources); Morrison v. Work, 266 U.S. 481,
485 (1925) (“[t]he United States is now exercising, under the claim that the property istribal, the
powers of a guardian and of atrustee in possession”); Ash Sheep Co. v. United Sates, 252 U.S.
159, 165 (1920) (“It is obvious that the relation thus established by the act between the
Government and the tribe of Indians [with respect to unsold ceded land] was essentially that of
trustee and beneficiary”).

® See supra, n.3. Multiple sovereigns may also join voluntarily in a CERCLA action addressing
cross-boundary natural resources. In such asuit, each CERCLA trustee has jurisdiction to
address resources within its own political jurisdiction, but cooperates with the others for
purposes of a comprehensive resolution. The federal government has promulgated procedures
for cooperation between multiple CERCLA trustees, which Plaintiffs have ignored. See 40
C.F.R. 300.615(a) (“Where there are multiple trustees, because of coexisting or contiguous
natural resources or concurrent jurisdictions, they should coordinate and cooperate in carrying
out these responsibilities.”); see also 43 C.F.R. § 11.32(a)(1)(ii). Rather than coordinating with
the Cherokee Nation, Plaintiffs have asserted that the entire IRW isasingle CERCLA facility
subject to their control. Accordingly, the issue before the Court is not whether multiple
CERCLA trustees can voluntarily elect to bring a claim together. Theissue is whether a State
has unilateral authority to invoke CERCLA as to natural resources located within the jurisdiction
of adifferent sovereign but in the absence of that sovereign, simply because those resources are
located within the State’ s outer boundaries.

19 see Rice v. Olson, 324 U.S. 786, 789 (1945) (“The policy of leaving Indians free from state
jurisdiction and control is deeply rooted in the Nation's history.”). The Supreme Court has
spoken specifically to the Cherokee Nation’ s independence from state governments. In
Worcester v. Georgia, 31 U.S. 515, 562-563 (1832), Chief Justice Marshall emphasized that:

The Cherokee nation, then, is a distinct community, occupying its own territory....
The whole intercourse between the United States and this nation, is, by our
Constitution and laws, vested in the government of the United States....

[Relations with] the Cherokee nation, ... are committed exclusively to the
government of the Union.

See also Cohen, supra, § 6.01.

11
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Cherokee Nation owns or holdsin trust natural resourcesin the IRW, CERCLA does not grant
the State jurisdiction over them. Thisis not a situation where two governments are co-trustees
over the same natural resources. The natural resources at issue are either the State’s or the
Cherokee Nation’s, not both.

Plaintiffs argument to the contrary relies ailmost exclusively on the district court’s
decision in United States v. Asarco, Inc., 471 F. Supp. 2d 1063, 1065 (D. Idaho 2005) (“ Coeur
d’Alenell”). Plaintiffs assert that this decision stands for the proposition that a State is a co-
trustee of any natural resources held by Indian Tribes within the State’ s boundaries, and that
therefore a co-trusteeship existsin this case without any need to determine the Cherokee
Nation's actual interestsin the IRW. See Mot. at 1, 3-4, 7-8, 11-13. But the court’s decision in
Coeur d’' Alene Il does not support Plaintiffs argument for several reasons.

First, in Coeur d’' Alene 11, the only issue before the court was whether the federal
government and the Coeur d’ Alene Indian Tribe could be co-trustees over the same natural
resources. See 471 F. Supp. 2d at 1067-69. As noted above, it iswell settled that the federal
government isin atrust relationship with all federally recognized Indian Tribes, which are
dependent nations and wards of the federal government. See, e.g., supra, nn. 3, 5. The State of
|daho was not a party to the case. Seeid. at 1065. Accordingly, the issue of whether a State can
be a co-trustee with an Indian Tribe was not raised, much less the question whether a State is
automatically a co-trustee of Indian resources within its boundaries regardless of the Nation’s
lack of participation in the case or consent. Contrary to Plaintiffs’ argument, it iswell settled
that States do not share atrust relationship with Indian Tribes over tribal resources, see, e.g.,

supra, n.5, and Coeur d’ Alene || does nothing to upset that principle.**

1 Plaintiffs cite United Sates v. Shell Oil Co., 605 F. Supp. 1064 (D. Colo. 1985), for the
proposition that co-trusteeships can exist under CERCLA. Mot. at 6. Shell Oil sheds no light on

12
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Second, the Coeur d’ Alene Il decision did no more than recognize that, in some
circumstances, two governments may be co-trustees and either co-trustee may bring a CERCLA
action. Id. at 1068-69. As discussed above, whether such a co-trustee relationship exists in any
particular case depends on the existence of such arelationship outside of CERCLA. Seesupra at
6. The court and partiesin Coeur d' Alene 11 also recognized that natural resources can be subject
to just asingle trustee, and that plaintiffs cannot “recover damages for injury to natural resources
over which they are not atrustee.” Id. at 1067-68 (“1f the Court were to find that the State of
|daho was the sole trustee as to a given natural resource” a settlement with the State would be
final). These points are in harmony with this Court’s Order. See Order at 11 (* The State’'s
pursuit of such claims ... absent the Cherokee Nation ignores the Nation’ s sovereign right to
manage the natural resources within its jurisdiction and seek redress for pollution thereto.”); Id.
at 22 (“A plaintiff does not have standing to assert aclaim of injury to property it does not own
or hold in trust. Although the State has standing to assert its claims relative to its own rights in
the IRW, it has no standing as a ‘ quasi-sovereign’ to seek damages for injury to lands and natural
resources in the IRW that fall within the Cherokee Nation’ s sovereign interests.”).

Finally, even if the State could be a co-trustee with an Indian Tribe (which it cannot), the
Coeur d Alene Il decision suggests that Plaintiffs have failed to undertake the necessary steps to
avoid dismissal under Rule 19. In Coeur d’' Alene 11, both the United States and the Tribe were
parties to the litigation. Consequently, both alleged “trustees’ were bound by the judgment and

there was no risk of multiple and inconsistent obligations being placed upon the defendantsin

thisissue, as the court merely assumed a co-trusteeship and did not analyze the question. See
605 F. Supp. at 1080-81. Moreover, the alleged co-trustees in Shell Oil were the federal and
state governments, a situation where it is possible for both to have trusteeship over the same
natural resources. Thus, Shell Oil does not address whether a State may assert trusteeship over
an Indian Tribe' s resources.

13
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subsequent litigation by an absent trustee. Moreover, because both trustees were parties to the
action, the court was not required to determine whether a non-party held rights in the property at
interest, or to define the scope of those rights. Here, the State filed suit without the involvement
of the Cherokee Nation. Moreover, in Coeur d Alene, the federal government and the Tribe
executed a“Memorandum of Agreement” prior to filing suit. This Agreement defined the scope
of their co-trusteeship and their rights in the recovery and restoration of the natural resources.
See Coeur d’ Alenelll, 471 F. Supp. 2d at 1066, 1068; Memorandum of Agreement, 3:96-cv-
00122-EJL, Dkt. No. 1412 Ex. A (June 18, 1992). A copy of that Agreement is attached as EXx.
B. Accordingly, the court did not face questions about the existence or scope of the co-
trusteeship, nor was the court concerned about potential disputes over the disposition of any
recovery. Here, by contrast, Plaintiffs seek to recover al NRDs in the Oklahoma portion of the
IRW in the absence of the Cherokee and to spend any recovery on remedial actions according to
their own preferences.

As the foregoing discussion demonstrates, CERCLA does not authorize a State
government to assert trusteeship over natural resources in which the State does not otherwise
have an interest. Although the Cherokee Nation’s resources are encompassed by Oklahoma's
political boundaries, the Cherokee Nation is an independent sovereign. Accordingly, Oklahoma
cannot assume trusteeship over the Cherokee Nation’s exclusive interests.

2. TheCourt Was Correct in Holding That Plaintiffs CERCLA Claims Cannot
Proceed Without an Allocation of Interestsin the IRW

Plaintiffs also alege that the Court erred in finding that an allocation of the interests of
Oklahoma and the Cherokee Nation in IRW natural resources would be required if Plaintiffs
CERCLA claimswere not dismissed. Once again, Plaintiffs’ claims of error are incorrect as the

Court’sfinding is clearly supported by the law.

14
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Oklahomais not entitled to stand in the shoes of the Cherokee Nation as “co-trustee” of
the same natural resources that Oklahoma expressly disclaimed. Accordingly, Plaintiffs lack
standing to recover for any injury to natural resources within the Cherokee Nation’s jurisdiction.
See Order at 22 (“A plaintiff does not have standing to assert a claim of injury to property it does
not own or hold in trust. Although the State has standing to assert its claims relative to its own
rightsin the IRW, it has no standing as a‘ quasi-sovereign’ to seek damages for injury to lands
and natural resourcesin the IRW that fall within the Cherokee Nation’s sovereign interests.”).
Because Plaintiffs do not have standing to assert claims asto all natural resourcesin the IRW,
this Court correctly concluded that allocation of the separate interests in those resources would
be a necessary element of Plaintiffs CERCLA claims. See Order at 14-15. Asthe Court
recognized, the IRW is a checkerboard of public, private, and tribal interests that have not been
clearly delineated. See Order at 12.** The parties and the Court cannot adjudicate Plaintiffs
CERCLA claims without knowing which trustee has jurisdiction over which resources, as only
the State' sresources are at issue. At aminimum, the Cherokee Nation is arequired party for any
such allocation, since it would resolve the Nation’ s longstanding dispute with the State over

ownership and jurisdiction within the IRW. See Order at 14-15 (“In this case, the State has made

2 Maintiffs' motion incorrectly represents that the natural resources for which they seek
recovery are limited to “injured waters of the state and biotatherein.” Dkt. No. 2392 at 9 & n.6
(“the State does have a CERCLA trusteeship interest in the waters of the IRW, as well asthe
biota therein -- the natural resources at issue’). But this statement is contrary to Plaintiffs
allegations in the complaint and prior filings, which state that:

[T]he State of Oklahoma holds all natural resources, including the biota,
land, air and waters located within the political boundaries of Oklahoma in
trust on behalf of and for the benefit of the public.

Dkt. No. 1215 at 15 (emphasis added); see id. at 1180, 84-86 (defining the entire 1 million-acre
IRW “including the lands, waters and sediments therein” as a CERCLA “facility”); see also Dkt.
No. 1810 at 3 n.3 (alleging interest in the “injured natural resources’ in the Oklahoma-portion of
the IRW). Plaintiffs cannot now limit the scope of their alleged interests in order to circumvent
this Court’ s ruling.

15
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no attempt to determine the relative ratios or percentages attributable to itself and the [ Cherokee]
Nation. Furthermore, this Court can make no determination of the ratio or percentage ... in the
Nation’s absence.”).

3. Plaintiffs Assertion of Co-Trustee Status I mpairsthe Cherokee Nation’s
Sovereign Interests

Resolving the State’ s claim that it can proceed as a co-trustee in the absence of the
Cherokee Nation would itself run afoul of Rule 19. Plaintiffs seek aruling that the State of
Oklahomais a co-trustee under CERCLA for all tribal properties that are encompassed within
the boundaries of the State. See Mot. at 9-11. While this case addresses natural resources within
the IRW (such as land, surface water, groundwater, and sediments), the Court’ s reasoning on this
issue would necessarily apply to all natural resources regulated by CERCLA, anywhere.*®
Therefore, the State seeks to establish the groundbreaking principle that the Indian Tribes of
Oklahoma own no resources that the State could not unilaterally subject to CERCLA assessment
(including environmental sampling), litigation, and a state-devised program of restoration. This
isaremarkable infringement on Congress' promise that the Cherokee would have exclusive
control of their resources.

Asdetailed in Defendants’ Rule 19 Motion, the Cherokee Nation asserts an exclusive
sovereign interest in the natural resources in the Oklahoma-portion of the IRW. See Dkt. No.
1788 at 4-14; Dkt. No. 1825 at 1-5. Thetreaties of 1833 and 1835 granted the Cherokee Nation

sovereign ownership and trusteeship of all waters, streambeds, biota and other natural resources

13 The natural resources covered by CERCLA include:

land, fish, wildlife, biota, air, water, ground water, drinking water supplies, and
other resources belonging to, managed by, held in trust by, appertaining to, or
otherwise controlled by the United States ..., any State or local government, any
Indian tribe, or, if such resources are subject to atrust restriction on aienation,
any member of an Indian tribe

42 U.S.C. § 9601(16).

16
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in an area that includes the entire Oklahoma portion of the IRW. See Dkt. No. 1788 at 4-8.
Indeed, because of the unusually strong language in these treaties—promising exclusive
perpetual sovereignty over the conferred resources—the Cherokee Nation's rights with respect to
the natural resourcesin the IRW are stronger than those generally held by Indian Tribes. See
Dkt. No. 1788 at 12-14 (citing Cohen § 4.07[1][a] and n.708). Congress has not divested the
Cherokee of its sovereign rights and interests in these natural resources. See Dkt. No. 1788 at
11-14; Dkt. No. 1825 at 2-5. Thus, the Order correctly recognized these continued assertions of
sovereign rightsin the IRW’ s natural resources. Order at 10, 11-12 (“[T]he Cherokee Nation
appears to have an arguable, non-frivolous claim it owns much of the surplus water within its
historic boundaries.... [T]he Cherokee Nation continuesto claim areal and substantial interest
in some as-yet undetermined portion of the waters of the Illinois River.”). Thisholdingis
consistent with well-established caselaw and should be affirmed. See, e.g., Choctaw Nation, 397
U.S. at 635 (finding that the Cherokee Nation, not the State of Oklahoma, holdstitle to
streambeds encompassed within the lands Congress originally granted to the Nation); United
Satesv. Grand River Dam Auth., 363 U.S. 229, 233-35 (1960) (denying aclaim for
compensation for the taking of water rights because the Cherokee Nation and not Oklahoma held
title to the water under the above-mentioned treaties); Brewer-Elliott Oil & Gasv. United Sates,
260 U.S. 77, 87-88 (1922) (voiding oil and gas leases for ariver bed, granted by Oklahoma,
because the Cherokee and then Osage Tribes, not the State, held title to that land); Cheyenne-
Arapaho Tribes of Oklahoma v. Oklahoma, 618 F.2d 665 (10th Cir. 1980) (striking down
Oklahoma' s attempt to regulate hunting and fishing in Indian Country).
4. Allowing Plaintiffsto Pursuetheir Cost Recovery Claim in Count 1in the
Absence of the Cherokee Nation Would Similarly Under cut Cherokee
Sovereignty

In addition to asserting co-trusteeship over Cherokee natural resources, Plaintiffs claim

17
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that CERCLA empowers the State to enter, assess, and remediate the natural resources of another
sovereign. See Motion at 17-19. This argument is fundamentally inconsistent with long-
established constitutional principles governing the relationships between the several States and
between States and Tribes. States are “co-equal sovereignsin afederal system.” World-Wide
Volkswagen Corp. v. Woodsen, 444 U.S. 286, 292 (1980). Hence, “[t]he sovereignty of each
State, in turn, implig[s] alimitation on the sovereignty of all of its sister States—a limitation
express or implicit in both the original scheme of the Constitution and the Fourteenth
Amendment.” Id. at 293; see Burnham v. Superior Court of California, 495 U.S. 604, 609-10
(1990) (recognizing that a State’ s authority is cabined by itsterritorial limits). It is blackletter
law that States may not regulate purely extraterritorial conduct, see Healy v. Beer Institute, 491
U.S. 324, 336 (1989); Brown-Forman Distillers Corp. v. New York Sate Liquor Auth., 476 U.S.
573, 583-84 (1986); Edgar v. MITE Corp., 457 U.S. 624, 642-43 (1982), much less physically
enter upon the lands or waters of another State to conduct an assessment or restoration of that
State’ s natural resources. See New Jersey v. New York, 526 U.S. 589, 119 S. Ct. 1743, 1743
(1999) (in an original action, enjoining New Y ork from entering the portion of Ellis Island that
properly belonged to New Jersey).

Much the same relationship obtains between Tribes and States, which are similarly co-
equal sovereigns within the federal system. See United Satesv. Washington,  F.3d. __, 2009
WL 2004451, at *4 (9th Cir. July 13, 2009); see also Idaho v. Coeur d’ Alene Tribe of Idaho, 521
U.S. 261, 269 (1997); Blatchford v. Native Village of Noatak, 501 U.S. 775, 779-782 (1991);
Osage Nation v. Oklahoma, 260 Fed. Appx. 13, 17 (10th Cir. 2007). “Itisalong- and well-
established principle of Federal Indian law ... that unless authorized by an act of Congress, the
jurisdiction of State governments and the application of state laws do not extend to Indian lands’

or other natural resources. Kansasv. United Sates, 249 F.3d 1213, 1223 n.6 (10th Cir. 2001);
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see California v. Cabazon Band of Mission Indians, 480 U.S. 202, 207 (1987); see also Texas V.
United States, 497 F.3d 491, 493 (5th Cir. 2007); American Vantage Cos,, Inc. v. Table Mtn.
Ranchiera, 292 F.3d 1091, 1096 (9th Cir. 2002) (gathering authorities addressing tribes’ status as
dependent domestic sovereigns).

Consistent with these constitutional principles, nothing in CERCLA authorizes one State
or Tribe to enter the lands or waters of another to carry out a CERCLA investigation and
remediation and then to recover the costs associated with cleaning up a sister sovereign.™® Just
as Oklahoma could not obtain “cost recovery” for assessing or remediating pollution in Texas
waters, it may not seek “cost recovery” for assessing or remediating pollution in Cherokee
waters.™® See Wash. Dep't of Ecology v. EPA, 752 F.2d 1465, 1467-72 (9th Cir. 1985) (rejecting
Washington State' s assertion of environmental jurisdiction over Indian resources pursuant to
RCRA). For thisvery reason CERCLA parses between cost recovery actions brought by
governmental entities and those brought by private parties. Compare 42 U.S.C. 8§ 9607(a)(4)(A),
with 42 U.S.C. 8§ 9607(a)(4)(B). Plaintiffs acknowledge that they proceed under the former.

Plaintiffs’ cost recovery claim is not limited to the samples and other assessment
activities conducted as part of thislitigation. Rather, Plaintiffs’ cost recovery claim seeksto

authorize the State of Oklahoma to exercise prospective control in the form of remediation

4 Tellingly, none of the authority referenced by Plaintiffs permitted one sovereign to enter
another sovereign’sjurisdiction for the purposes of incurring response costs. See Mot. at 15-19.

> Paintiffs fail to inform the Court that they are not actually seeking to recover remediation
costs properly incurred in the IRW because Plaintiffs have incurred no such costs.  See Dkt. No.
1925 at 6 n.14 (Mar. 23, 2009) (citing 42 U.S.C. 8 9607(a)(4) (requiring “arelease, or a
threatened release which cause[d] the incurrence of response costs’)); Dkt. No. 2055 at 19-20
n.18 (May 15, 2009) (analysis of all alleged CERCLA response costs). Plaintiffs’ alleged
“response costs’ are costs associated with several longstanding, state-wide agency programs,
none of which were incurred as aresult of arelease or threatened release of a hazardous
substance from poultry litter, and in any event are barred by the free public services doctrine.
Seeid.

19



Case 4:05-cv-00329-GKF-PJC Document 2448 Filed in USDC ND/OK on 08/10/2009

Page 26 of 40

decisions over natural resources within the Cherokee Nation’'sjurisdiction. Under CERCLA,

once agovernment prevailsin a cost recovery action under Section 9607(a)(4), it may receive

both past costs incurred and “a declaratory judgment on liability for response costs or damages

that will be binding on any subsequent action or actions to recover further response costs or

damages.” 42 U.S.C. 8 9613(g)(2); see United Satesv. Hardage, 982 F.2d 1436, 1442 (10th

Cir. 1992); Atlantic Richfield Co. v. American Airlines, Inc., 1993 U.S. Dist. LEX1S 20278 (N.D.

Okla. Aug. 3, 1993) (“uncertainty as to the amount of future response costs ... [or] the

speculative nature of future response costs does not bar a declaratory judgment as to future

liability”), aff' d in part, rev'd in part (other grounds), 98 F.3d 564 (10th Cir. 1996). Such a

declaratory judgment may authorize the successful governmental Plaintiff to recover future

response costs for the remediation actions that the Plaintiff elects to undertake, placing the

burden on defendants to show “that [the government] acted arbitrarily and capriciously in

choosing a particular response action to respond to a hazardous waste site.” Hardage, 982 F.2d

at 1442; Cal. v. Neville Chem. Co., 358 F.3d 661, 673 (9th Cir. 2004).

Plaintiffs’ cost-recovery claim (Count 1) seeks such an award. See Second Amended

Complaint, Dkt. No. 1215 at 20 §[76. Plaintiffs seek a declaratory judgment authorizing them to

prospectively decide what remediation actions should be taken over the natural resources

claimed by the Cherokee Nation, and to recover their costs for those activities. Seeid; see also

Hardage, 982 F.2d at 1442 (mandatory liability for future costs incurred absent evidence that

government “acted arbitrarily and capriciously in choosing a particular response action to

respond to a hazardous waste site”); Neville Chem. Co., 358 F.3d at 673 (same). The State has

no authority to make decisions about what should be done to “remediate” Cherokee resources.

Moreover, any decisions the State may make could conflict with the Cherokee Nation’s wishes.

See supra at 18-19; New Mexico v. Gen. Elec., 467 F.3d 1223, 1248-50 (10th Cir. 2006) (noting
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the disagreement between governments over how pollution should be addressed); see also infra
at 21-23. Therefore, Oklahoma's claim for “cost recovery” offends the Cherokee Nation's
sovereignty and undercut their claims to exclusive jurisdiction over the natural resourcesin the
IRW. Accordingly, the Court was correct to preclude Plaintiffs from moving forward with their
cost recovery claimsin Count 1.

5. The Cherokee Nation isnot Required to Accept Oklahoma’s Policy or Litigation
Choices

Plaintiffs Motion assumes that the State’ s interests and the Cherokee Nation’ s interests
are paralel. Accordingly, they argue, the Court erred in finding athreat to the Cherokee
Nation’ s interests because the State’'s CERCLA claims seek to remediate pollution. See Mot. at
9-13. Any natural resource trustee, they suggest, should welcome Plaintiffs CERCLA claims
because CERCLA requires that “any recovery [that Plaintiffs obtain] must be used on behalf of
the public to restore, replace or acquire the equivalent of the injured natural resource.” Mot. at
12-13 (emphasis and internal quotations omitted).

These arguments overlook the substantial policy and litigation disagreements that can
exist over the appropriate administration of trust responsibilities. For example, “[t]he Cherokee
Nation may, as a domestic dependent sovereign, seek to forego claims for money damages,”
Order at 10, and instead join the State of Arkansas and EPA in concluding that the land
application of poultry litter as afertilizer does not constitute the release of a CERCLA hazardous
substance, but rather constitutes a beneficial agricultural activity. See, e.g., Ark. Code Ann.

§ 15-20-902 (poultry litter “provides nutrients that are beneficial to plant growth [and] alows the
addition of nutrients to the soil at alow cost”); Ark. Code Ann. § 15-20-1102 (enacting poultry
litter laws and regulations to “regulate the utilization of poultry litter to protect the areawhile

maintaining soil fertility”); Dkt. No. 1872 Ex. 23. Alternatively, the Cherokee could choose to
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forego litigation “and, instead, regulate and tax the application of poultry [litter] to lands within
itsjurisdiction.” Order at 10.

Simply put, the Cherokee Nation and the State have a right to disagree about whether
thereisan injury to natural resources, the causes of any injury, and the approach to resolving any
concerns about pollution. If agovernment decides litigation is necessary, there can still be
substantial disagreements about how it should be conducted, what demands should be made, and
whether or not to settle. Asthe Court noted, the Cherokee Nation may not agree with Plaintiffs
plan to pay half of any damages recovered to their private contingency fee counsel. See Order at
10. The potential for divergence between the Cherokee and the State continues even if a
judgment or settlement isreached. In fact, the Tenth Circuit has noted that different
governments can have vastly different ideas about what monies should be recovered in a
CERCLA claim and how they should be spent. See, e.g., New Mexico, 467 F.3d at 1248-50
(“The State’' s argument that remediation in the South Valley is not working as the EPA and
NMED claim constitutes a dispute over environmental cleanup methods and standards.”). In
light of the room for debate on whether a case like this should be brought, how it should be
prosecuted, and what remedial alternatives are desirable, this Court correctly concluded that
“disposing of the case in the Cherokee Nation’s absence may impair or impede the Cherokee
Nation’s ability to protect itsinterests.” Order at 15; see also Order at 14 (“In light of the State’s
and the Nation’ s disparate views relating to jurisdiction and ownership of lands and natural
resources in Northeastern Oklahoma, this court is unpersuaded that the State can adequately
protect the absent tribe’ sinterest.”).

These potential differences, and the fact that they are held by sovereign nations,
underscores once again why the Cherokee Nation is a necessary party to this action, and why the

Court was correct to preclude Plaintiffs from moving forward with either of their CERCLA
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claimsin its absence.

B. Adjudication of Count 2 in the Cherokee’s Absence Will Subject Defendantsto a
Substantial Risk of Double, Multiple or Otherwise I nconsistent Obligations

Plaintiffs are likewise incorrect that the Court misapprehended the law “in concluding
that adjudication of Count 2 in the Cherokee Nation’s absence will subject Defendantsto a
substantial risk of incurring double, multiple, or otherwise inconsistent obligations.” Dkt. No.
2392 at 13-14. In disputing the Court’ s ruling on this point, Plaintiffs rely entirely on
CERCLA’s bar on “double recovery for natural resource damages ... for the same release and
natural resource.” 42 U.S.C. 8§ 9607(f)(1); see Dkt. No. 2392 at 13-14. Yet, as noted by the
Court’s Order, CERCLA’ s bar on double recovery cannot protect against the substantial (and
real) risk of double, multiple or otherwise inconsistent obligationsin thisinstance. See Order at
15-16, 17-18 (citing inter adlia Davis v. United States, 343 F.3d 1282, 1292 (10th Cir. 2003)).
The Cherokee Nation’ s interestsin the IRW have not been allocated or adjudicated. Because the
State claims trusteeship over the entire IRW, its claims inherently conflict with those of the
Nation. If this Court alows the State to recover NRDs for any portion of the IRW, the
Defendants will face the risk that the Nation will seek NRDs for those same resources. Asa
non-party, the Nation will claim that it is not be bound by this Court’ s judgment regarding
whether an individual resource belongs to the State or the Nation. Accordingly, all of those
issues would need to be re-litigated.

Moreover, although Plaintiffs limit this argument to Count 2, they overlook the fact that
proceeding with Count 1 will similarly expose Defendants to the possibility of duplicative claims
for costs or prospective remediation in the event that the Cherokee Nation undertakes a separate
action. CERCLA’s bar on double recoveries for NRDs does not apply to duplicative claims for

assessment and restoration. If the Cherokee Nation brings its own suit, it will likely assert its
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own past and prospective costs under a CERCLA cost-recovery theory and, as noted above, may
disagree with the State’' s choices about what should be done to remediate the alleged pollution in
the IRW.

The fact isthat, as the Court noted previously, CERCLA’s bar on double recovery
provides no protection against a subsequent lawsuit by the Cherokee. See Order at 17-18 (“[I]n
the event the State’ s claims fail, defendants will remain at risk of facing claims from the
Cherokee Nation for damages related to alleged pollution of lands, water and natural resources
within the Nation’ sjurisdiction in the IRW.”). Because the Cherokee are not in privity with the
State, resjudicata and collateral estoppel are unlikely to apply to any subsequent suit by the
Cherokee—thus subjecting Defendants to re-litigation of the same issues and a substantial risk of
inconsistent obligations. See Dkt. No. 1788 at 19-20; Order at 16 (“Nor does CERCLA prohibit
subsequent litigation of anew CERCLA claim when the parties in the second action are not the
same as, or in privity with, the partiesin the prior action.”).*® At aminimum, Defendants face
the risk of multiple lawsuits to determine the scope and nature of the State and Cherokee
interests to define what, if any, separate litigation may proceed. See Order at 16 (“Insofar as the
Cherokee Nation is the steward of a separate and distinct subset of the natural resourcesin the
IRW, it isnot in privity with the State of Oklahoma.”).

CONCLUSION

For the foregoing reasons, Plaintiffs' motion for reconsideration of the Court’s July 22,

2009 Opinion and Order should be denied in its entirety.

18 Paintiffs motion for reconsideration in no way addresses the Court’ s reasoning in these
respects, either of which constitute a substantial risk sufficient to warrant satisfaction of this Rule
19 factor. See Fed. R. Civ. P. 19(a)(1)(B)(i). Under the rules governing motions for
reconsideration, this alone is a sufficient basis for Plaintiffs Motion to be denied.

24



Case 4:05-cv-00329-GKF-PJC  Document 2448 Filed in USDC ND/OK on 08/10/2009 Page 31 of 40

Respectfully submitted,

BY: /s Jay T. Jorgensen
Thomas C. Green
Mark D. Hopson
Jay T. Jorgensen
Gordon D. Todd
SIDLEY AUSTINLLP
1501 K Street, N.W.
Washington, D.C. 20005-1401
Telephone: (202) 736-8000
Facsimile: (202) 736-8711

-and-

Robert W. George

Vice President & Associate General Counsel
Tyson Foods, Inc.

Bryan Burns

Timothy T. Jones

2210 West Oaklawn Drive

Springdale, Ark. 72764

Telephone: (479) 290-4076

Facsimile: (479) 290-7967

-and-

Michad R. Bond

KUTAK Rock LLP

Suite 400

234 East Millsap Road
Fayetteville, AR 72703-4099
Telephone: (479) 973-4200
Facsimile: (479) 973-0007

-and-

Patrick M. Ryan, OBA # 7864
Stephen L. Jantzen, OBA # 16247
RYAN, WHALEY & COLDIRON, P.C.
119 N. Robinson

900 Robinson Renaissance
Oklahoma City, OK 73102
Telephone: (405) 239-6040
Facsimile: (405) 239-6766

ATTORNEYSFOR TYSON FOODS, INC,;
TYSON POULTRY, INC.; TYSON
CHICKEN, INC; AND COBB-VANTRESS,

25



Case 4:05-cv-00329-GKF-PJC  Document 2448 Filed in USDC ND/OK on 08/10/2009 Page 32 of 40

INC.

BY: /s/James M. Graves

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

Woodson W. Bassett 111

Gary V. Weeks

James M. Graves

K.C. Dupps Tucker

BASSETT LAW FIRM

P.O. Box 3618

Fayetteville, AR 72702-3618
Telephone: (479) 521-9996
Facsimile: (479) 521-9600

-and-

Randall E. Rose, OBA #7753
George W. Owens

OWwWENS LAW FirMm, P.C.

234 W. 13" Street

Tulsa, OK 74119

Telephone: (918) 587-0021
Facsimile: (918) 587-6111

ATTORNEYSFOR GEORGE'’S, INC. AND
GEORGE'SFARMS, INC.

BY: /s A. Scott McDanidl

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

A. Scott McDaniel, OBA #16460
Nicole M. Longwell, OBA #18771
Philip D. Hixon, OBA #19121
McDANIEL, HIXON, LONGWELL

& ACORD, PLLC
320 South Boston Ave., Ste. 700
Tulsa, OK 74103
Telephone: (918) 382-9200
Facsimile: (918) 382-9282

-and-

Sherry P. Bartley

MITCHELL, WILLIAMS, SELIG,
GATES & WOODYARD, PLLC

425 W. Capitol Avenue, Suite 1800

Little Rock, AR 72201

26



Case 4:05-cv-00329-GKF-PJC  Document 2448 Filed in USDC ND/OK on 08/10/2009 Page 33 of 40

Telephone: (501) 688-8800
Facsimile: (501) 688-8807

ATTORNEYSFOR PETERSON
FARMS, INC.

BY: /¢/JohnR. Elrod

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John R. Elrod

Vicki Bronson, OBA #20574
P. Joshua Wisley

CONNER & WINTERS, L.L.P.
211 East Dickson Street
Fayetteville, AR 72701
Telephone: (479) 582-5711
Facsimile: (479) 587-1426

-and-

Bruce W. Freeman

D. Richard Funk

CONNER & WINTERS, L.L.P.
4000 One Williams Center
Tulsa, OK 74172
Telephone: (918) 586-5711
Facsimile: (918) 586-8553

ATTORNEYSFOR SIMMONSFOODS,
INC.

BY: /s Robert P. Redemann

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)
Robert P. Redemann, OBA #7454
PERRINE, MCGIVERN, REDEMANN,
REID, BERRY & TAYLOR, P.L.L.C.
Post Office Box 1710
Tulsa, OK 74101-1710
Telephone: (918) 382-1400
Facsimile: (918) 382-1499

-and-

27



Case 4:05-cv-00329-GKF-PJC  Document 2448 Filed in USDC ND/OK on 08/10/2009 Page 34 of 40

Robert E. Sanders

Stephen Williams

YOUNG WILLIAMSP.A.

Post Office Box 23059
Jackson, M'S 39225-3059
Telephone: (601) 948-6100
Facsimile: (601) 355-6136

ATTORNEYSFOR CAL-MAINE FARMS,
INC. AND CAL-MAINE FOODS, INC.

BY: /s/ John H. Tucker

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John H. Tucker, OBA #9110

Theresa Noble Hill, OBA #19119

RHODES, HIERONYMUS, JONES, TUCKER &
GABLE,PLLC

100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100

Tulsa, Oklahoma 74121-1100

Telephone: (918) 582-1173

Facsimile: (918) 592-3390
_and_

Delmar R. Ehrich

Bruce Jones

Krisann C. Kleibacker Lee
FAEGRE & BENSON LLP
2200 Wells Fargo Center

90 South Seventh Street
Minneapolis, Minnesota 55402
Telephone: (612) 766-7000
Facsimile: (612) 766-1600

ATTORNEYSFOR CARGILL, INC. AND
CARGILL TURKEY PRODUCTION, LLC

28



Case 4:05-cv-00329-GKF-PJC Document 2448 Filed in USDC ND/OK on 08/10/2009

Page 35 of 40

CERTIFICATE OF SERVICE

| certify that on the 10th of August, 2009, | electronically transmitted the attached
document to the court’ s electronic filing system, which will send the document to the following

ECF registrants:

W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
TinaL. lzadi, Assistant Attorney General

Douglas Allen Wilson

Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

David P. Page

Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance
Dorothy Sharon Gentry
Riggs Abney

J. Randall Miller
Louis W. Bullock

Michael G. Rousseau
Jonathan D. Orent
FidelmalL. Fitzpatrick
Motley RiceLLC

Elizabeth C. Ward

Frederick C. Baker

William H. Narwold

Lee M. Heath

Elizabeth Claire Xidis

Ingrid L. Moll

Motley Rice

COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen

Patrick M. Ryan

PaulaM. Buchwald

Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson
Jay Thomas Jorgensen
Timothy K. Webster

drew_edmondson@oag.state.ok.us
kelly_burch@oag.state.ok.us
tina_izadi @oag.state.ok.us

doug_wilson@riggsabney.com,
driggs@riggsabney.com
rgarren@riggsabney.com
sweaver@riggsabney.com
dpage@riggsabney.com

rnance@riggsabney.com
sgentry @riggsabney.com

rmiller@mkblaw.net
| bullock @bullock-blakemore.com

mrousseau@motleyrice.com
jorent@motleyrice.com
ffitzpatrick@motleyrice.com

Iward@motleyrice.com
fbaker@motleyrice.com
bnarwold@motleyrice.com
|heath@motleyrice.com
cxidis@motleyrice.com
imoll @motleyrice.com

gantzen@ryanwhaley.com
pryan@ryanwhaley.com
pbuchwald@ryanwhaley.com

mhopson@sidley.com
jjorgensen@sidley.com
twebster@sidley.com



Case 4:05-cv-00329-GKF-PJC  Document 2448 Filed in USDC ND/OK on 08/10/2009 Page 36 of 40

Gordon D. Todd gtodd@sidley.com

Erik J. lves eives@sidley.com

Sidley Austin LLP

Robert W. George robert.george@tyson.com
Michael R. Bond michael.bond@kutakrock.com
Erin Walker Thompson erin.thompson@kutakrock.com

Kutak Rock LLP
COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN,
INC.; AND COBB-VANTRESS, INC.

R. Thomas Lay rtl @kiralaw.com
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin joriffin@lathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net

Lawrence W. Zeringue | zeringue@pmrlaw.net

David C. Senger dsenger@pmrlaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com

Young Williams P.A.
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
The Owens Law Firm, P.C.

James M. Graves jgraves@bassettlawfirm.com
Gary V. Weeks

Paul E. Thompson, Jr. pthompson@bassettlawfirm.com
Woody Bassett whassett @bassettlawfirm.com
Jennifer E. Lloyd jlloyd@bassettlawfirm.com

Bassett Law Firm
COUNSEL FOR GEORGE’'SINC. AND GEORGE’'SFARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwl!aw.com
P. Joshua Widley jwisley@cwlaw.com

Conner & Winters, P.C.

Bruce W. Freeman bfreeman@cwlaw.com



D. Richard Funk
Conner & Winters, LLLP

COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker

Ledie J. Southerland

Colin H. Tucker

Theresa Noble Hill

Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West
The West Law Firm

Delmar R. Ehrich
Bruce Jones

Krisann Klelbacker Lee
Todd P. Walker
Faegre & Benson LLP

COUNSEL FOR CARGILL,INC. AND CARGILL TURKEY PRODUCTION, LLC

Michael D. Graves
D. Kenyon Williams, Jr.
COUNSEL FOR POULTRY GROWERS

William B. Federman
Jennifer F. Sherrill
Federman & Sherwood

Charles Moulton
Jm DePriest
Office of the Attorney General

Case 4:05-cv-00329-GKF-PJC Document 2448 Filed in USDC ND/OK on 08/10/2009

jtuckercourts@rhodesokla.com
|jsoutherlandcourts@rhodesokla.com
chtucker@rhodesokla.com
thillcourts@rhodesokla.com

terry @thewesetlawfirm.com

dehrich@faegre.com
bjones@faegre.com

kklee@baegre.com
twalker@faegre.com

mgraves@hallestill.com
kwilliams@hallestill.com

wfederman@aol.com
jfs@federmanlaw.com

charles.moulton@arkansag.gov
jim.depriest@arkansasag.gov

Page 37 of 40

COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL

RESOURCES COMMISSION

Carrie Griffith

griffithlawoffice@yahoo.com

COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON

Gary S. Chilton
Holladay, Chilton & Degiusti, PLLC

Victor E. Schwartz
Cary Silverman
Shook, Hardy & Bacon, LLP

Robin S. Conrad
National Chamber Litigation Center, Inc.

gchilton@hcdattorneys.com

vschwartz@shb.com
csilverman@shb.com

rconrad@uschamber.com

COUNSEL FOR AMICI CURIAE CHAMBER OF COMMERCE FOR THE U.S. AND



Case 4:05-cv-00329-GKF-PJC  Document 2448 Filed in USDC ND/OK on 08/10/2009 Page 38 of 40

THE AMERICAN TORT REFORM ASSOCIATION

Richard C. Ford fordr@crowedunlevy.com
LeAnne Burnett burnettl @crowedunlevy.com
Crowe & Dunlevy

COUNSEL FOR AMICUS CURIAE OKLAHOMA FARM BUREAU, INC.

M. Richard Mullins richard.mullins@mcafeetaft.com
McAfee & Taft
James D. Bradbury Jjim@Dbradburycounsel.com

James D. Bradbury, PLLC

COUNSEL FOR AMICI CURIAE TEXAS FARM BUREAU, TEXAS CATTLE
FEEDERS ASSOCIATION, TEXAS PORK PRODUCERS ASSOCIATION AND TEXAS
ASSOCIATION OF DAIRYMEN

| also hereby certify that | served the attached documents by United States Postal Service,
proper postage paid, on the following who are not registered participants of the ECF System:

J.D. Strong

Secretary of the Environment
State of Oklahoma

3800 North Classen
Oklahoma City, OK 73118

Dustin McDaniel

Justin Allen

Office of the Attorney General of Arkansas
323 Center Street, Suite 200

Little Rock, AR 72201-2610

COUNSEL FOR THE STATE OF
ARKANSASAND THE ARKANSAS
NATURAL RESOURCES COMMISSION

John E. and VirginiaW. Adair Family Trust
Route 2 Box 1160
Stilwell, OK 74960

Cary Silverman

Shook Hardy & Bacon LLP
600 14" Street NW, Suite 800
Washington, D.C. 20005-2004

Cherrie House
P.O. Box 1097
Stilwell, OK 74960



Case 4:05-cv-00329-GKF-PJC  Document 2448 Filed in USDC ND/OK on 08/10/2009 Page 39 of 40

David Gregory Brown

Lathrop & Gage LC (Jefferson City)
314 E High Street

Jefferson City, MO 65101

Donna S Parker
34996 S 502 Road
Park Hill, OK 74451

DorisMares
14943 SE 15" Street
Choctaw, OK 73020-7007

G Craig Heffington
20144 W Sixshooter Road
Cookson, OK 74427

George R Stubblefield
HC-66, Box 19-12
Proctor, OK 74457

Gordon W. and Susann Clinton
23605 S Goodnight Lane
Welling, OK 74471

Jerry M Maddux

Selby Connor Maddux Janer
P.O.Box Z

Bartlesville, OK 74005-5025

Jim Bagby
RR 2, Box 1711
Westville, OK 74965

Jonathan D Orent

Motley Rice LLC (Providence)
321 SMain Street

Providence, Rl 02940

Marjorie Garman
19031 US HWY 412
Colcord, OK 74338-3861

Randall E Kahnke

Faegre & Benson (Minneapolis)
90 S 7" Street, Suite 2200
Minneapolis, MN 55402-3901

Richard E Parker
34996 S 502 Road
Park Hill, OK 74451



Case 4:05-cv-00329-GKF-PJC  Document 2448 Filed in USDC ND/OK on 08/10/2009 Page 40 of 40

Robin L. Wofford
Route 2, Box 370
Watts, OK 74964

Steven B Randall
58185 County Road 658
Kansas, OK 74347

Victor E Schwartz

Shook Hardy & Bacon LLP
600 14™ Street NW, Suite 800
Washington, D.C. 20005-2004

William House
P.O. Box 1097
Stilwell, OK 74960

/s/ Jay T. Jorgensen




	TABLE OF CONTENTS
	I. Plaintiffs’ Routine Motions for Reconsideration are Contrary to the Federal Rules and Waste the Resources of the Parties and the Court
	II. The Court Properly Dismissed Plaintiffs’ CERCLA Claims
	A. Proceeding With Either CERCLA Claim Without the Cherokee Will Impede or Impair the Cherokee Nation’s Asserted Sovereign Interests in the IRW
	1. CERCLA Does not Authorize States to Serve Unilaterally as “Trustees” or “Co-Trustees” Over Indian Tribes’ Natural Resources
	2. The Court Was Correct in Holding That Plaintiffs’ CERCLA Claims Cannot Proceed Without an Allocation of Interests in the IRW
	3. Plaintiffs’ Assertion of Co-Trustee Status Impairs the Cherokee Nation’s Sovereign Interests
	4. Allowing Plaintiffs to Pursue their Cost Recovery Claim in Count 1 in the Absence of the Cherokee Nation Would Similarly Undercut Cherokee Sovereignty
	5. The Cherokee Nation is not Required to Accept Oklahoma’s Policy or Litigation Choices

	B. Adjudication of Count 2 in the Cherokee’s Absence Will Subject Defendants to a Substantial Risk of Double, Multiple or Otherwise Inconsistent Obligations


